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Gravesham Borough Council

Report to: Cabinet

Date: 08/10/2021

Reporting officer: Nick May, Parking & Environmental Enforcement Services 
Manager & Tim Haris, Environmental Enforcement Manager

Subject: Provision of Fixed Penalty Notice option for Household
Duty of Care and Waste Carriage offences.

Purpose and summary of report: 
To inform the Cabinet of a gap within the organisation in relation to the enforcement of 
‘Household Duty of Care’ and ‘Waste Carriage’ offences. At this time Environmental 
Enforcement staff cannot issue Fixed Penalty Notices for failure of a householder in their duty 
of care or offences relating to the unlawful carriage of controlled waste. The Fixed Penalty 
Notice (FPN) provides an alternative to prosecution. It allows an individual to discharge 
liability for the offence by payment of a financial penalty. This reduces reliance on court 
prosecution for small scale offences.

To highlight to Cabinet that currently delegated authority for changes to the environmental 
enforcement powers sits with Cabinet rather than the Director.  

Recommendations:
1. That the Cabinet approve the use of Fixed Penalty Notices for Household Duty of 

Care and Controlled Waste Carriage offences by Environmental Enforcement Team 
staff at the fine level proposed in item 1.12.

2. That Cabinet give delegated authority to Director (Communities) to exercise their 
powers in relation to environmental crime under the Environmental Protection Act 
1990 (as amended), the Control of Pollution (Amendment) Act 1989 (as amended) to 
faciltiate the use of new enforcement tools as the legislation is updated 

1. Background

1.1 34(2A) of the Environmental Protection Act created an offence of failure in a 
householder’s duty of care in relation to the disposal of waste. ‘Duty of care’ in 
relation to environmental crime stipulates that anyone who disposes of, transports, 
or handles waste, must ensure that it is done so according to the law and in a 
manner, which poses no risk to the environment. 

1.2 Anyone, disposing of controlled waste must ensure that they take reasonable 
steps to ensure that the waste is going to be disposed of lawfully, this includes 
householders.
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1.3 A householder must, before handing over waste to a carrier or other third party, 
ensure that that person has an Environment Agency ‘Waste Carriers Licence’. 
They must also ensure that they receive a copy of the operators ‘Waste Transfer 
Note’ which stipulates, amongst other things, who is collecting the waste, who it is 
collected from, what the waste consists of and where it will be disposed of.

1.4 It has become increasingly common for members of the public to use social media 
to advertise for waste collection and/or respond to cold calls. Often the 
householders will be quoted unrealistic low prices for waste clearance and fail to 
check on the credibility of the waste carrier. It is obvious in many cases that the 
householders do not care where the waste ends up. Often the waste is 
subsequently fly-tipped. The householder has failed in their ‘duty of care’.

1.5 The householder must take some responsibility for the fly tipping of their waste, if 
they have failed to properly check the legitimacy of the carrier.

1.6 These offences are still happening despite high-profile advertising and education 
regarding the householder’s responsibilities by Kent County Council, at a county 
level, and Gravesham Borough Council media coverage, at a local level.

1.7 It is also becoming more common for offenders involved in fly-tipping, where 
evidence is recovered but the offence is not witnessed, to try to use the defence of 
having paid an unknown person on social media to dispose of waste. They are 
however always unable to provide evidence of appropriate duty of care.

1.8 Carriers involved in environmental offences seldom have Environment Agency 
permits and do not ensure their duty of care by completing the necessary waste 
transfer documentation. Fixed penalty notices for failing in the ‘duty of care’ will 
only be used in cases where there is clear evidence of householder showing no 
effort to check on a waste carriers legitimacy and registration, for example where 
they have advertised on social media and paid an obviously low price for waste 
clearance.  Fixed Penalty Notices will not be issued in cases where it is obvious 
that the householder is vulnerable, has made appropriate efforts to act 
responsibly, or is the victim of fraud on the part of the fly tipping offenders.

1.9 The law provides two offences relating to the carriage of controlled waste for 
which Fixed Penalty Notices can be issued.

1.10 The first is Section 34(5) Environmental Protection Act 1990, which relates to 
production of waste carriage documents. If a person carries controlled waste 
without having the necessary documentation relating to the waste being carried 
i.e. a waste transfer note, they commit an offence.

1.11 The second is Section5/5B Control of pollution (Amendment) Act 1989, which 
relates to carrying waste without an Environment Agency waste Carriers permit. 
Carrying controlled waste when not registered, as a waste carrier with the 
environment Agency is an offence.

1.12 Environmental Enforcement Officers when carrying out proactive work with 
partnership organisations routinely encounter both offences.

1.13 Currently, the only option to Gravesham Borough Council Environmental 
Enforcement staff, in relation to duty of care and waste carriage offences, is to 
carry out a full investigation and bring the case to court. This is time consuming, 
sometimes disproportionate for the offence and often results in a low court 
penalty.
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1.14 The issuing of fixed penalty notice (FPN) provides an alternative to prosecution. It 
allows an individual to discharge liability for the duty of care offence by payment of 
a financial penalty. There is no obligation on the part of the council to offer an 
alleged offender the option to discharge liability through an FPN. However, it can 
be more proportionate than prosecution through the courts. 

1.15 The current Fixed Penalty fines are set out in legislation. 

1.16 For Duty of care offences, the maximum permissible fine is £400 with a minimum 
discounted fine of £120. 

1.17 For both waste carriage offences, the maximum permissible fine is £300 with no 
discounted rate. 

2. Proposal

2.1 It is proposed that Environmental Enforcement staff are given the capability to 
issue Fixed Penalty Notices for the offence of Failure in Duty of Care by 
householders and for waste carriage offences.

2.2 This would allow officers to deal with low-level offences, quickly and without 
having to carry out full investigations or prepare court files.

2.3 In duty of care cases the Fixed Penalty Notice option would only be used in cases 
where the householder has knowingly, or recklessly, neglected their duty of care. 
It will not be used when householders have been the victim of scam or false 
representation. Each case will be judged on its merits and serious cases will still 
be dealt with through the courts.

2.4 It is proposed that the Fixed Penalty Fine reflects that for low-level fly-tipping and 
should be set at £400 to be paid within 14 days, with a reduction to £250 if paid 
with 10 days. Failure to pay the fine will result in prosecution at court.

2.5 Waste carriage offence Fixed Penalty Notice fines should be set at £300. Failure 
to pay the fine will result in prosecution at court.

2.6 The issuing of Fixed Penalties will send out a strong message to the few 
householders who fail to take responsibility for their waste. It will demonstrate that 
failing to properly check a waste carriers’ legitimacy is as unacceptable as fly 
tipping and will result in a financial penalty, which will be higher than the cost of 
lawful waste disposal. It will also discourage the unregulated carriage of controlled 
waste by unscrupulous carriers and ensure that controlled waste does not end up 
fly tipped or disposed of in any other unlawful manner.

3. Delegated Authority

3.1 Legal Services have advised that currently, the waste and environmental crime 
aspects under the Environmental Protection Act 1990 and the Control of Pollution 
Amendment Act 1989 are Executive functions and so require delegations from 
Cabinet.

3.2 Changes to environmental enforcement powers that the team can utilise are 
normally quick processes to implement and to react to changes in legislation 
promptly and to introduce new enforcement powers, it would be beneficial if 
Cabinet gave delegated authority to Director (Communities) to exercise their 
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powers in relation to environmental crime to facilitate the use of these new powers 
as they become available to the authority. 

4. Budget

4.1 Income from the Fixed Penalty Notices is ring fenced under Part II of the 
Environmental Protection Act 1990 and may be used only for environmental and 
litter functions and services. As this income is ring-fenced there will be a neutral 
effect on the MTFP as the money will be utilised to fund Environmental initiatives 
in the future.

4.2 Estimated additional income based on officer experience will be a maximum of 
£10,000 per annum, this is based on issuing 40 Fixed Penalty Notices and these 
penalties all being paid at the reduced rate.  Officers will continue to monitor this 
going forward and amend the budgets accordingly. 

5. BACKGROUND PAPERS

5.1 None

Anyone wishing to inspect background papers should, in the first place, be directed to 
Committee & Electoral Services who will make the necessary arrangements.



IMPLICATIONS APPENDIX 1
     

Legal Gravesham Borough Council have the power to investigate environmental crime 
including Failure in Duty of Care offences under the Environmental Protection Act 
1990 (as amended) and the Control of Pollution (Amendment) Act 1989 (as 
amended). As the legislation changes and enforcement tools evolve the Authority is 
able to make use of those powers to effectively deal with environmental crime, such 
as duty of care offences, within its area. Providing the delegation sought will enable 
the Authority to quickly adopt new tools as they become available ensuring that 
they are in the best position to tackle this type of offending. 

Finance and Value 
for Money 

 The robust enforcement of environmental crime offences and subsequent publicity 
will see a reduction in offences and resultant clear-up costs.
The robust enforcement of environmental crime offences and subsequent publicity 
will see a reduction in offences and resultant clear-up costs. 
There will be income from fixed penalties, which can be used to tackle fly-tipping 
and environmental/litter offences any income from these Fixed Penalty Notices is 
ring-fenced and therefore will have no impact on the MTFP.  Budgets will be 
reviewed in future years based on the level of activity

Risk Assessment Failure to robustly deal with Duty of Care offences will result in offenders evading 
responsibility for waste disposal and increase the likelihood of offences of fly-tipping 
and other waste crime in the borough.
In addition, failure to deal with environmental crime within the Gravesham Borough 
would have a detrimental effect on the organisational reputation.

A data protection impact assessment (DPIA) should be carried out at the start of 
any major project involving the use of personal data or if you are making a 
significant change to an existing process. 

a. Does the project/change being recommended through this paper involve the 
processing of personal data or special category data or criminal offence data? 
A definition of each type of data can be found on the Information 
Commissioner’s Office website via the above links.

b. If yes to question a, have you completed and attached a DPIA including Data 
Protection Officer advice?
     

Data Protection 
Impact Assessment

c. If no to question b, please seek advice from your nominated DPIA assessor or 
the Information Governance Team at gdpr@medway.gov.uk.
     

a. Does the decision being made or recommended through this paper have 
potential to cause adverse impact or discriminate against different groups in the 
community? If yes, please explain answer.
No

b. Does the decision being made or recommended through this paper make a 
positive contribution to promoting equality? If yes, please explain answer.
No

Equality Impact 
Assessment

In submitting this report, the Chief Officer doing so is confirming that they have 
given due regard to the equality impacts of the decision being considered, as noted 
in the table above

https://ico.org.uk/for-organisations/guide-to-the-general-data-protection-regulation-gdpr/key-definitions/what-is-personal-data/
https://ico.org.uk/for-organisations/guide-to-the-general-data-protection-regulation-gdpr/lawful-basis-for-processing/special-category-data/
https://ico.org.uk/for-organisations/guide-to-the-general-data-protection-regulation-gdpr/lawful-basis-for-processing/criminal-offence-data/
mailto:gdpr@medway.gov.uk
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Corporate Plan #1 People: Protected Environment

Climate Change None

Crime and Disorder Acceptance of the proposal would ensure offenders who fail in their Duty of Care 
will be made responsible for their actions and can be dealt with at low-level, without 
reliance on court prosecution.

Digital and website 
implications

n/a

Safeguarding 
children and 
vulnerable adults

n/a


